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This matter, the request for review of a snoreline substantiel
developnent permit sought under the Lnvironarntal Coordination
Procedures act, 90.62 RCW and denied by Pacific County to 3each
Mining, Inc., cane on for heraring before the Shorelines Hrarings

Beard; Dav:d akana, Lawrence J. Faulk, Rodney M. Kerslahle,
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Mancy R. Burnett, and Bleryl Robison, convened at Luacey, Washington, on
January 31, and Pebruary 1, 2, and 3, 1984, 2dministrarave Law Judge
Wllliag-h. Harrison presided.

Appellant appeared by 1ts artorney Heith W, Dearborn. Respondent
Pacific County appeared by Jeff Campiche, Prosecuting attorney,
Respondent Department of Fisherres apveared by Dennis D. Devnolds,
Assistant Attorney General., Gene Barker and Assoclates recorded the
procesdings. :

Witnesses Jvare swoin and teastilized, Trnibuits were oxamioed., Frop
testimony heard and exhibits examined, the Beard makes these

FINDIMCS OF TACT
1

This matter arises off shore from Cape Disappointment 1n pacific
County. Thrre, at a site approdimately a nile from shore, appellant
peach Mining, Inc., {(3each) propos#s to uine "black sand" from the
floor of the Pacific Ocean. On January 21, 1981, DBrach applied to
rPacific County for a shoreline sybstantial development parmit.
pacs:{i1c County denied the perur' on November 17, 1981, Deach
requested review of the denial by this Board. Pollowing several
stapulated contimiances and a stipulated remand to Pacifze County,
Pacrfic County reaffirmed 1ts denial of the permit on July %, 1983.

II

The black sand which Beach proposes o mipne 1s a composite of
different minerals tncluding tron, “itaniur and tagnetite,  The most
valuable 18 titanium, a strategic mineral used in jet engine parts.
FINLL FILDINGS OF TACT,
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As proposed, the black sand would be mined during two years as a
nilot p?oject to determine the scounric weric of furcther ining.,
puring times of the vear when sea condittirons allow, Beach proposes to
anchor a harge-aounted clamshell dredge over Lihis s1ke, The clamshell
bucket would be lowered Lo the ocean floor where 1L would dig up the
black sand comprising the flaor vhere. The Luciot would then be
rarsed and the contents deposited 1nto & opoer barge at the surface,
The Yredge and hogper barges would be rmoved by o buoy tender once
every two to three days. 0Once each weal the §,000-ton hopper barge
would be towed by a tugboat i1nto Astoria, Oreqon, vhere Rhe black sand
would be deposited for refining.

Iv

The off-shore area between the Columbia River and Long Beach,
Washington, in which tne oroposed mining s:ite lies, 15 one of this
state's best commercial crab fishing grounds. From the nearby ports
of Ilwaco and Chinook, Washington, 1n Pacific ounty there are 34
commercial crab beoats which fish the area; other ¢rab beoacs fron
astorra and Warrenbon, Oroequn, Troh theoe ato, Such woan wlaces
roughly 350 wire traps, known a2s crab pocts, on the ocear floor. Each
pot has a line running from 1t 70 & marber buoy 4t tibe surface which
serves to both locate and allow retrieval oi the crab pot, There can

be as nany as 15,000 to 20,003 creb pots :1a tihe general area of the

proposed rining site,

- -~y

The puUnerous crab pets 1n tne aiea have created 507w conflicts
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between coastal towboah {barge) operators and crab Fishermen. The
destruction of crab pots by coastal towboat traffic through the
flshlngnarea has been reduced by 1nformal agreement between the
towboat operators and crab fishermen, The agreement provided for a
towing lane further off shore than the propoced Jdevalopment,
v
The volume of crabs caught in a season 1s measured inh pounds
landed, Auoout hal{ the peounds of crab landed fron Washington's
coastal waters are landed 1n Pacific County. Washington's annual
coastal crab landings vary videly: 18.5% willron pounds in 1973, 4
million pounds in 1875 and 8 million pounds i1n 1979, Price runs
opposite the volume landed, howeyer. Thw«re has been a shaft of
racific County f[ishbermen away (rom salmon and into c¢rab fizhing ain
recent times, Aboot 10 percent of pPacitle County's population 15
involved 1in the seafood ndustry.
VI
The commercial crab fishing season s December 1 to September 15.
The best ¢rab fishing months 1n the vicinity of the proposed mining
s1te are December, april, May, and June,
VIiE
Crabs are mobile creatures capable of traveling many miles,
Becausae 0of this mobility, the number of crabs at a ygiven site 13
virtually impossible to determine [rom 3sampling. Therefore, a
"baseline® crab population abt Lhe present Lipe cannot be accurately

obtained. When not molting, however, fhe tendency would be for crabs
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to leave the site duing the provosed ranipg and recolonize 1l
afterwards. During the molting seasaon, wihitch can be from Hay to
>
October, individual crabs bury thewselverz n the oceuan (loor for a
short period of time and remain 1mmobile while developing a new
shell. The use of & clamshell Jdredy=, like that proposed, in Grays
Harbor has Lndicated that the dredging will probably not causge
significant narm Yo the nolting cran popularion.
VITT

Beach has sought and obtained from tne Stake Departments of
Pisheries and Gane a nydranlrc wernst, under PO 7% 20,100 for 1tw
mining proposal. That perit escludes mincoy Erom Noverber 23 to
aprxl 1 and reserves the riqght to suspend operations. The prrmat
requires periodic sampling of the dredge spoirls. The Deparcnenis
would suspend operattons [ too many crabs are Iound tn the dredqge
spoils.

I

The chref potential conflict between Beact's "ining proposal and
area crab fishing stews fron the postiirlsyry thah nNovement 0f ch=
hopper baryge to and from the -ining site could result in entanglement
of the crab por lines around the zugbgat drive shait or varge tow
lines, This would sever the line or drag away tbe line and pot,
causing loss of vhe publ i ervrher euv ot o There jo presently no barge
route to the proposed mining site whicn 1$ not occupred by crab pots

cguring nuch of the year.
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mhe shore of the Long Beach Peninsula 15 generally accreting, The
base oftthp pepwnsula has accreted about 10 feet per wear in the
past., This 1s the shore noarest the propossd mining site. The
congern of regpondepnc, Pacific Counfy, and +he State Darks and
Recreation Commission which ¢perates Fh, Canby State Park on the shore
southeast of the proposed nmininy sirte, 15 that minping mrght cause
erosion of the shore, The proposed miniag s not likely £o causs any
significant erosion or accrebion of the shore, The hole or depression
in the ocean floor caused by the mining 15 likely to be refilled by
wave action. This s lrkely to occur soon afcer nwining operalbions.

B!

The proposed mining site its shown 1n Figure 2 of tLhe draft
gnyvironnental Impact Statement and 1s uestgnated by cross-hatching
keyed as "Mineral Deposit." This site 1s no closer than one mile from
the adjacent shore, It 1s approximately one and one-half =:iles off
shore of Ft. Canby State park. It is approximately three and one-half
miles from the Levuis and Clark Interpretoye Cepfer. AL these
distances the mining dredge and barges would nob constitute a
prominent feature of the view fron suere. The aesthetic effect 15 not
likely to be significantly adverse nor siynificantly deter tourisnc.
The barjes would Lot wnterfere vith snall! hoating,

XII

The proposed mining site 1s within an area designaced as
conservancy by the Pacific County Shoreline Nastar Program {DPCSHP) .
FINAL FINDINGS QF FACT,
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The [ollowving provistan, S~ctron 12010 o he pPOSRP, applres 1n this

matter:
-
Mining aperations which do not subscanrially change
the character of the environmen* are permitted on
conservancy shorel nes {(IMmasts 1in ¢riginal.)

L

The notion of Pacific County denying the shoreline substantial

developnent vermit indicakes that the denial was
...based on the findings and conclusions showing that
the prowosal seeks Lo extrach a non-renewable
resource in an area where Pacific County's Shoreline
Master Proygram intended tn protect, conserve and
manage &Xisting natural resources 1n prder to ensure
a continuous flow of recreational benefits Lo the
public and to achieve sustarned resource utilrzation,

KIV

Any Conclusion of Law wnich should be deened a Finding of Fact 1is
nereby adooted as such.

Fromn thase Dipdings the floard cones Lo Lhege

CONCLUSLIONG OF LAW
1

We review Lne propossad development £0r consisteancy with Lhe
applicable {Pucrfrce County) shorelins master program and the
provisions of the Shoreline Hanagement Act {SMA}, RCW 890.58.140.

)

Appellant has shown that atg proposed mininng development can be
consistent with Section 13.40 of the PCSHP {teyt 1n Tanding of Fact
X1I, above}, The proposed mining devalopmenti would not substantially
c¢hange the charackter of the environnant »rovided that the proposal
FIUAL FIWDINGS OF FACT,
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were conditroned as set forth 1n Conclusion of Lew VI, belaw,
ITY
.

The proposed mining 2i1te 15 wWwithin 4 shoreline of state-wide
srgnificance, RCW 50.58.030{(Z)(e)(1). The proposed developnent 1s
consistent with the preferred use, sat forth 1n RCW 90.58.020¢1),
recognizing and protecking state-wide 1nterest over local interest,
This arises from both the strategig¢ importance of the rineral sought
and the probable lack of significant hars to the physical shoreline,
aguatic life, and public¢ enjoyment of the shoreline. This conclusion
15 also based upon observance of the conditions set farch in
Conclusion of Law VI, below.

Ty

The chief potential CAnfllct in this makter 15 hbetween Beach's
Proposed barys navigationh and crab pors placed by the Fishing fleet.
it 15 indisputable that the subject waters of the Pacific Ocean are
navigable., Tae public, 1ncluding avpellant, has the right to go where

the navigable waters go, Wilbour v, callagher, 77 Wn.2d 306, 315, 452

P.2d 232 {1360). However, fishing 1s an i1ncirdencal roghs of

navigatlon. Wilbour, supra p. 316. 7The poiicy of the BHA

contenplates protecting generally puplic ¢ights of nevigation and
corollary rights incidental thereto, PCW 30.58.020. In applying this
two-sided policy of the SlId we take off1cial natree of the energence
1n tort law of the principle that where both navigation and fishing
can be enjoyed Ereely and farrly the dominant righi, navijation, may

not trespass upon and snjure the right of Fishing, Van Deursen v,

FINAL FPUIDINGS OF PACT,
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punlap Towing Co., 17 Yash. App. 28, S¢2 n 2d 066 {(Div., I, 1977).

Petrition for Review depnred 89 wWn. 2d 1407 (1977). We conclade that

the policy of the 5A 1s Jikewise "¢ prevent navigation fron
unnecessarily injuring the right of Lishing and, conversely, to

haing from obshruci ' ng navigac:on unr=easonably.

[£3]

prevent f1
vV

Applying this policy to the case before us, we conclude that
nniny and 1cs attendant barge pavicavion should net oecur during the
months of best crab fishing., The evidence shovs this per:od to be
Decenber, April, Yay, and Juns (Tindinyg of Facw ¥I, abovo), n
conjunction with the closure imposed by the hydraulic perm:it for the
protection of fish life, any developnent including rining amd bharge
navigazion should therefaore be limited Lo the perod July 1 te
Movember 25, during tWo SUCCRSSIVR YAQrs.

buring the peri1od fheu harge navigation say occur, 2t snoula occur
only 1n a narihed barge lane ri~ending generally South from the
proposed mining site, The lane shounld be no more than 1,000 feet
wide. Darqge novenent sheould occur no ne-# Lhen once per u<ek, and
according to a published sclhiedule, Apnnllant should be liable to
replace or pay for crab nobk loss caused by nevigation outside btha
channel.

VI

A shoreline substantial development permit spould be 1ssued to the
appellant with the following nine condifiong which ars necesgsary no
conform the proposed development to the pCSMP and S'A. Zach condation
FINAL FIWNDINGS QOF FACT,
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18 supported by the testinony and exhrizits or=gented bto the Doard,
appellant has stipulaked *o conditions nuwber 2 tnrough 9. The nine

-
conditions are:

1. Any development including mining and chtendant barge
navigation shall only ocscur during the period July 1 to November 25
for tWo SUCCEeSstive years.,

2. DBarge navigation shall only cccur within a lane extending
generally south from the mining site which lane shall be no greater
than 1,000 feet 11 width and marked by buoys set and collected by the
applicant (Beach Minipg, Inc.),

3. Barye navigation shall occur noc wore than once per week.

4. Barge navigation shall only occur according to a schedule that
shall be prainted and distributed, in advance, to fishermnsn i1n the area

5, The applicant shall agree to b~ liahle For the cost or
reglacenenrt of crab pots lost due to 1%s navigarion nutside the rarked
lane provided 1n condition No. 2, above.

6. The applicant shall stochprle crab pots so that 1% can satisfy
the laabilify ain condition No. 5, above, by payment in kind.

7. The applicant shall monitnoy the shoreline of the Long 3each
peninsula at the points designated on Firqure 4a of zZxhibit A-19 1n
this proceeding uefore the Board {803 oo §1-30}, Such fonitoring
shall occur during appropriate periods before, during, and after the
mining operations. All daca shall be avallable ro publLe ageneies,
The applzicant shall reduce the rate of mining 1f saignificant beach
BLOS10N OCCUrs unless the apolicant can 3how that such froLion 1s pot
FINAL FINDINGS OF FACT,
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caused or acceleraved Dy oLbE o mInTng vt ygnions.,
8. The applicant shall monitor the »0fect of 178 mininyg upon
>
marine l:fe and report dirseely to the departments of Fisheries and
Gane,

8. The minipnyg site shall be whe ared Jdessgnaved xn Urgure 7 or
the draft Cnvironmental Impact 3tatement hy cross-hatchirng and keyed
as "Hineral Deposit,”

vII

rny Fanding of Fact which should be decwed a Conclusion of Law 13

hereny adopted ag such,

From these Conclusions of Lav the Board onters this

FINAL FIHDINGS OF FPARCT,
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ORDET
This matter 1s remanded to the regpondent, Pacific County, with
instrucglons to 1ssue a substantial drveloprant perm't with the nihe
conditions set out 1n Conclusion of Law V1.

/'t S -
pONC at Lacey, Hashington, this M?Li day of 52%?;04 2, 1984,

SIIORELLIES HNEARINGS BOARD

4o qL. ;U//é:\

'ﬁ[} AnP«N%,ﬁdeyer Hember
LATEFNC, N i_BK, Vice Chailrman

RODNEY M- MSLAaKE, HMember

l/iﬁ',/;'/,
HANTY R. BURKETT, Henber

Lo ) P

BURYI ROBZSBGN, Heryber

WILLIAM A. HARRISON
administrative Law Judga
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